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EDITORIAL NOTES 





SO MUCH Is now being published and spoken concerning the recent hold- 
ups and murders in New Jersey that constructive comment is difficult. 
We all know the facts, viz., that they are so frequent as to menace people 
and homes in nearly every city and even in the country; that the criminals 
are undetected in at least 75 per cent. of the cases; that when found and 
tried they often get off by disagreeing juries or on appeal through techni- 
calities ; that if sent to State prison they are too frequently pardoned, and 
in any event do not serve out the full time of their sentence; that minor 
criminals are too often paroled ; that newspapers, giving pictures of crimes 
and details of them which are ad nauseam to decent people, circulate ex- 
tensively through the class that are ready to imitate the bigger scoundrels 
on the venture of being undetected ; that the movies are not infrequently 
a producing cause of crime, boys and men attempting to imitate the scenes 
they witness on the canvas ; that home life for children it not what it used 
to be, especially in the cities, etc., etc. All this is well known. But what 
is to be done? Shall everybody arm? Shall there be fewer appeals and 
no pardons except for proved innocence after conviction? Well, there 
are commissions and committees and newspapers and private citizens on 
the job and we shall see what we shall see as to their conclusions. Many 
suggestions that are printed day after day seem wise enough, but is not 
the real solution to be found in speedier transmission of the news of a 
crime to the police of the State, quicker trials, more certain convictions, 
fewer opportunities to appeal, fewer paroles and pretty nearly a halt to 
pardons? Now the risk of detection is so slight, the opportunity to have 
some conscienceless lawyer defend “‘to the limit,” and, finally, the chances 
of an early release from prison so great, that the natural tendency many 
seem to possess to commit serious crime is stimulated. America has met 
vice conditions heretofore with some success and we feel sure it can do 
so again if it fairly tries. 





No doubt the next Legislature will alter and sift out some of the 
proposed Constitutional Amendments now being advertised as “likely” to 
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be placed before the voters one year hence. They ought to be considered 
most seriously. The one which proposes an independent Court of Ap- 
peals, to “consist of a presiding Judge and six Associate Judges, who 
shall be counselors-at-law of this State of at least ten years’ standing, who 
shall perform no judicial duties other than the appellate work in the Court 
of Appeals,” should certainly be adopted. So should the proposition to 
have biennial sessions of the Legislature, and the elections for Governor, 
Senators and Assemblymen for a longer period to suit the change. It 
would be worth millions to New Jersey in one form and another to have 
only one Legislative session in two years, as it would not only relieve the 
State of large costs, but every business that the constant changes of laws 
affect would reap more quietude and be put to less needless expense to 
meet new conditions. 





The warnings given by one of the leading Trust Companies of the 
State, and also by the Surrogate of Essex county, as to the costliness, in 
case of death, to the estates of Jerseymen and Jerseywomen whose wills 
and personal property (stocks, bonds, etc.), are kept in New York City, 
are too obvious now to be overlooked. The difficulty experienced by heirs 
in obtaining wills so'placed, and then of securing possession of personal 
papers, which are subject, first, to inspection and appraisement by in- 
heritance tax officials, and then, often, to heavy inheritance taxes for the 
benefit of New York State, and finally, third, to New Jersey inheritance 
taxes, are so manifest to all who have experienced the trouble incident to 
such practice, that the wonder is every lawyer who draws a will does not 
put the testator or testatrix on his or her guard. All wills and personal 
property of New Jersey citizens should be kept within the bounds of this 
State. 





The dissenting opinion of Mr. Justice Minturn in Van Buskirk v. 
Standard Oil Co. of New Jersey, published in another column, contains 
sentiments respecting the dismantling and obliteration of cemeteries in 
which we have long been in accord. Whatever is to be said about the legal 
merits or demerits of this particular case, it is certainly true that the pres- 
ent generation is too heedles$ of the religious and moral sentiment which 
ought to gather around and preserve the dwelling-places of the dead. 
When it is possible to hold fast to an ancient burial-ground, it should be 
dignified and made beautiful by descendants of those buried therein, or, 
failing in that, by the general municipality in which it is located. Further, 
it ought not to be legally possible to obliterate it except where the public 
health, or a real public necessity, not solely commercial business, demands 
it. The Justice has his humorous way of commenting on the part the late 
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well-known lawyer, Colonel Fuller, had in the transaction whereby the 
burial-ground was privately conveyed (and his pen-portraiture of the 
Colonel all his friends will recognize) but, apart from this, the general 
proposition of private and public and religious duties owed to such “God’s 
acres” is certainly sound. 





Another matter Mr. Justice Minturn has been interested in, is the 
complaint of citizens of Jersey City as to the disagreeable smells and 
street noises that (he and they say) are so noticeable in Hudson county. 
His racy charge to the September grand jury also appears in this issue, 
and, if it had or has no effect in the suppression of these evils, it will at 
least make delightful reading for lawyers who, weary of dense and dry 
legal matters, may wake up to the fact that even a charge to a grand jury 
need be neither dull nor prosaic. Its perusal may well bring one back 
to happier days and happier visions, when even street music was less re- 
pelling and street odors more delicious than they are now in some of our 
cities. 





Jt is gratifying to know that the former Secretary of State of the 
United States, Charles Evans Hughes, has accepted an appointment by 
President Coolidge as an American member of the Permanent Court of 
Arbitration at The Hague. He was designated by Mr. Coolidge on Sept. 
30 as one of the three American members of the International Permanent 
Court of Arbitration at The Hague, to fill the vacancy caused by the 
death of George Gray in August, 1925. The other American members of 
the court are Elihu Root and John Bassett Moore. Mr. Hughes will 
serve for six years. He is known to all Americans and, we think, to in- 
formed Europeans, as one of the most level-headed of our statesmen, and 
is sure to act his part with fidelity and honor. 





Lady Astor knew what she was talking about when, in an interview 
in New York City in September, while she was visiting this country of 
her birth, she said: “I think America’s got a great and glorious future, 
but she’s not gonna get it by talkin’ about it. Beware of flag wavers. 
Flag wavers are never flag savers. I can’t tell you about Prohibition, but 
I can tell you what I think of drink. It has caused more misery than any 
one thing in the world. It has caused political, moral and social corrup- 
tion, and never has it helped man in his struggle from the material to the 
spiritual. And that, after all, is what counts in life.” 





A literary test for voters was applied for the first time, under a Con- 
stitutional Amendment adopted in 1924 in Oregon, and any voter may 
be required to demonstrate his or her ability to read or write the English 
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language. The principle is a good one, but just how it can be worked out, 
if every election board is to be the judge of the English written we do not 
see. Would it not be a better test to require each voter, where there was 
doubt as to his ability to read English, to be obliged to read some para- 
graphs of the United States Constitution taken at random? 





The case of the United States against Daugherty and Miller in New 
York City, wherein the charge was thought proved of a division of 
$441,000 of trust assets, failed, because proof was, to the jury, not suf- 
ficient, “beyond a reasonable doubt,” such as to lead all twelve men to 
convict. Neither of the defendants took the witness stand to contradict 
any Government witness, or the bank and book proofs! And still we 
adhere, in this country, to the old rule that a defendant charged with 
crime need not deny the State’s testimony ! 





THE PROGRESS OF LAW AND LAWYERS 


{Note.—Mr. Reuben R. Arnold, of the Atlanta, Georgia, Bar, delivered a long 
address with the above title before the Alabama State Bar Association at Birming- 
ham on July 2nd last. It is published in full in the “American Law Review” for 
Sept.-Oct. Only because of want of space do we not reproduce the whole address 
herein, as it is one of the most informing and able of recent addresses upon the 
progress of the law that has come to our knowledge in several years past. We 
present a few extracts to show its tenor and style, and commend the full address to 
our readers.—Epitor]. 


Such a crusade started in England at the end of the Eighteenth Cen- 
tury that the early part of the Nineteenth Century saw great reforms. In 
1830 England had over one hundred crimes punishable by death, many 
of them trifling offenses. In that decade the criminal law was reformed 
so that only about a half dozen of the more serious ones are now pun- 
ished capitally. The reform swept on, and, in 1873 and 1875, procedure 
was so simplified that there is little left of the old cumbersome procedure 
in England to-day. The rules of evidence and procedure are so simple 
that American lawyers are astounded. Courts of law and equity are con- 
solidated. A suit now is a short brief letter to the Court stating only in 
general terms the cause of action. Demurrers are abolished. A Master 
sifts out those issues about which there is real controversy. When the 
case comes to trial it is the bgiefest thing imaginable. It reminds one of 
a trial in a Police Court of an American city and is almost as summary 
The Judge controls the trial. The importance of the lawyer is reduced. 
It is natural that many, especially of the Bar, feel that England has gone 
too far in this direction. The Judge can express his opinion upon the 
facts. He can argue the facts to the jury. All of us know that, with the 
influence the Judge has, a jury amounts to little when the Judge lets it be 
known which way he leans. There is little use for a jury in the English 
system to-day. It is a waste of money and of time. Continental lawyers 
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have long derided the jury system, especially in civil cases. We are not 
yet ready to give it up in America, although, in civil matters, especially in 
the great centers of population, it is not used as much as formerly. Held 
down to findings of fact alone the jury system can be theoretically sus- 
tained. The difficulty arises, of course, when a jury finds a general ver- 
dict, the law being given them by the Court and they being left to apply 
that law to the facts. The jury system is expensive and cumbersome, but, 
in criminal matters at least, there is an indisposition to trust matters of 
life and liberty to one man. The jury system is at least an honest effort 
to democratize the Courts. It brings a block of the public into the Court 
to have its share in the administration of justice. It is an answer to the 
argument that the whole affair is in the hands of lawyers and Judges. It 
is a sort of measure to satisfy the public. We are working out the sys- 
tem, with all of its limitations and imperfections, and J doubt not that, 
for a long time to come, there will be a function which, in the administra- 
tion of justice, juries can well and intelligently perform. 

The English practice on appeal is very simple. No exceptions are 
reserved. No motion for a new trial is made. A record of the proceed- 
ings is made. In taking an appeal notice is merely given to the opposite 
party that the moving party will move the Court of Appeals in so many 
days to reverse the judgment. A copy of the notice of appeal, of the 
pleadings, evidence and opinion below are filed with the clerk of the Court 
of Appeals. There are no abstracts, no reduction to narrative form, or 
anything of that sort. The appellate record is merely a copy of the exist- 
ing proceedings, without any exception. If the appeal is too late the 
Court can extend the time. If additional evidence is needed in the ap- 
pellate Court it may be ordered brought in, either orally or by affidavit or 
deposition. If a new point not raised below ought to be considered the 
Court will allow this to be done. The appeal is practically a rehearing, 
and is not confined to any points mentioned in the notice. No grounds 
need be given. The case is not reviewed for errors, but generally upon 
the merits. The appellate Court has all the power of a trial Court in 
drawing inferences of fact and in getting at the truth. The object of the 
appeal is to completely dispose of the case. The same judgment as that 
rendered below may be given, or a totally different one. 

We thus see, in a brief glance at present English procedure, that, so 
far as speed is concerned, it is far ahead of America. It is doubtful if 
their entire procedure in the trial Court could be adapted to our American 
institutions. The tendency in America, whether wisely or unwisely, is to 
limit the power of the Judge. The English trial is too autocratic, too 
hasty, and would hardly suit the temperament of our people in important 
matters. We can, however, profit much by adopting some portions of 
their appellate procedure. 
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Lawyers, as a class, cannot afford to oppose change simply because 
it is change. We must expect change. We can only serve the human 
race by change and readaptation. The law never will entirely settle. It 
will have periods of stagnation and progress in the future just as it has 
had in the past. But when it absolutely settles down and becomes static 
the human race will be no more. The only philosophy which I can see 
for the future is to deal with each situation as it arises. The law is ever 
a practical science. The Supreme Court now, in the regulation of indus- 
tries and business, is, every day, dealing with the question of whether 
there is sufficient public interest in a subject to bring it within the police 
power of the State, as in the rent commission cases, the grain elevator 
cases, the insurance rate regulation cases, and the like. What was not a 
public interest yesterday may, by shifting conditions, have become one to- 
day. If the public interest is sufficient, in the opinion of that Court, it 
can be regulated. The very broadest considerations are indulged in, and 
it will be thus seen that our Courts have become the final battleground as 
to the sound questions of policy behind drastic changes. 

One thing stands out, and that is, that the rule of the people through- 
out the world is pretty well established. Therefore, should it not be the 
business of mankind, and especially of the ministers of the law, to see 
that the people are properly informed, properly led, make reply to the ar- 
guments of demagogues, fight the selfish groups who seek control, disarm 
hysteria and fanaticism, in order to get back to the proposition that an 
enlightened public opinion shall control; and must we not believe with 
Jefferson that the only safety of a Republic lies in the virtue and intelli- 
gence of its citizens? 

Experience in the last few years in the numerous changes in the Con- 
stitution, Federal and State, show the futility of thinking that we can lay 
down a formula of government in a Constitution to protect us from 
change, that will bind future generations. It requires only a little more 
trouble to change the Constitution than to enact a statute. The statute 
can be changed a little more hastily. But the people have found out how 
to amend the Constitution. The Constitution, lika everything else, must 
stand on its merits, and the merits of all things now existing are being 
challenged by a million voices* 

The desire for change grows out of the new conditions. It grows out 
of the increased intelligence of the people, out of their increased activity, 
out of quickened transportation and means of communication, and out 
of the increase in wealth. Never did the average man have as much of 
the good things of life as in this age. 

In the old days Kings ruled the masses because of their ignorance. 
When people do not know they submit to the powers that be. No longer 
can this be done. The people know too much. All the history of the 
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world is an open book. The mysteries of nature are being unfolded. The 
public schools are open to every child. The stimulus to independent 
thinking can not for a moment be checked by legislation. We lawyers, 
therefore, must meet the challenge, as the expounders of the existing 
order of things. We must meet it cheerfully and in good faith. We must 
ourselves be as quick as the balance of the world to condemn what is 
wrong, what is antiquated, what obstructs and clogs the march of pro- 
gress. We know, of course, that mere change is not progress. The peo- 
ple are sound at heart, and, if properly informed and not stampeded by 
bad leaders, will, in the end, do the right thing. 

Some elementary propositions seem suitable for all time, so far as 
we can see; but our little vision reaches only a short distance ; we can not 
be too dogmatic about anything. The lawyer should be in at the effort 
to change, so as to assist in making that change just and right. If change 
is needed he should be present to help guide it. If not needed he should 
oppose it. 

More and more do we see the need for elasticity in al] rules and the 
necessity for treating each situation as it arises. The law would be none 
the less a science. There is a science in change as well as in stagnation. 
It takes more knowledge to know how to work a proper change than to 
be a mere slave to a set of rules which have existed for centuries. More 
and more do we see that it is impossible to prophesy what will be the fu- 
ture of government and law. It is as impossible as to say what will be 
the future of the human race. We do know, however, that so far as con- 
cerns the law, and whatever questions arise in the crowded and compli- 
cated world of the future, if the lawyer clings to the highest ideals, if he 
is ever ready to accept change when his intelligence and his courage tell 
him it is needed, and ever ready to oppose it when it is not needed, he 
will have performed his duty to the world. He can do this and lead pub- 
lic opinion in the future, as in the past, if he adheres to the exalted tra- 
ditions of his high calling. 

When I think of the demavaliand condition of Europe and, indeed, 
of the balance of the world, I sometimes wonder whether liberty, as regu- 
lated by law, including the right of private ownership of property, will 
make its last stand in America, or will America save what we believe to 
be these greatest stabilizing influences on society for the rest of the 
world? 

Are all of the new things which are coming upon us portents of good 
or evil? How will they eventuate? What will be conditions one hundred 
years hence? 

That human affairs are being carried by a swift and irresistible cur- 
rent which is sweeping us somewhere no one can doubt. Perhaps every 
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generation has felt that way about the tendency to change, but we can be 
under no illusions as to history which has already been made, and that 
history shows us that the last century has revolutionized mankind in the 
greatest essentials of life, and it looks as if we were just at the beginning 
of change. 

History, so far as we have seen it, seems to go on in a sort of circle, 
with, however, a tendency toward the uplift of the race. After every 
cataclysm civilization rises a little higher. It has been so from the fall of 
the Greek democracies and of the Roman Empire. For a while, in the 
darkness of the Middle Ages, it looked as if the sparks of civilization 
had almost flickered out, but it rose again, brighter than ever. 

One of the safety valves in America is our growth. Any nation 
which is growing, as we are, is so engrossed and occupied with the task 
of expansion and the problems incident to growth, that it is likely to be 
kept out of such mischief as revolution, socialism and the like. The in- 
tense activity of our country, giving employment to everybody, and the 
avenues for promotion and prosperity, which are so easily within every- 
one’s reach, operate as a quietus upon the gloomy individual who broods 
over his own failures and wants to blot out government and all those who 
are prosperous. 





SHAPING THE LIVES OF YOUNG PEOPLE WHO MAY BE BENT ON 
CRIME 


{The “New York Times” of Oct. 24, gave a remarkable account of a proceed- 
ing in Colorado before the Judge of the Juvenile Court. It will bear reading 
not only by our readers, especially those who are Judges in the Criminal Courts, but 
also by all classes of parents. It is as follows.—Ep:tor]. 


To drive home realization of the responsibility of parents in shaping 
the lives of boys and girls, Juvenile Judge Frank G. Mirick this week 
filled a jury box with mothers and fathers who sat as jurors to hear their 
own sons tried for burglary, grand larceny and conspiracy. Five high 
school boys, 13 years old, from fairly prominent families were involved. 
They had confessed organizing a band of “boy burglars” for breaking 
into homes and stealing money. 

As the parents listened the boys related how they began “alley-cat- 
ting” and then formed an organization to “pull jobs” on a big scale. They 
selected a President, a Secretary and Treasurer. A week ago they be- 
came dissatisfied with the officers and overthrew the administration be- 
cause some of the boys had been “holding out” on the loot and not divid- 
ing with the other members, as required by the by-laws. 

From the victims of the boy plunderers came the stories of looting. 
One family lost a sum of money which had been saved to meet a note. A 
working girl lost her savings which she had neglected to bank. 
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Then Judge Mirick addressed the jury of fathers and mothers. 

“You have just had presented to you the deplorable situation which 
is in the heart and soul of civilization,” he said. “Our homes, churches 
and officials are not comprehending the situation; they do not seem to 
think anything unusual is going on. 

“You carry the razz, jazz and carnival life into your homes, churches 
and everywhere you go. Your citizenship and moral standing are no bet- 
ter than conditions in your homes. 

“What do you want me to do with your boys? You are more inter- 
ested than anyone else.” 

The parents found a verdict finding their boys guilty of juvenile 
delinquency, recommending that the leader be sent to a private military 
school, that the others be placed on probation and that they report in 
Juvenile Court every Saturday, not alone, as has been the practice in pro- 
bation cases, but accompanied by at least one parent, so that a report on 
home conditions could also be made. The Court accepted the verdict af- 
ter gaining the promise of each parent to work out a constructive future 
for his or her son. 

The parents of the leader accepted the verdict and agreed to send 
their son to a military school. This action removed the stigma of being 
sent to a State reformatory. 

“We will watch these boys as a doctor would a case of fever,” the 
Court said. ‘If they show signs of getting well we will continue this 
method, but if they show signs of moral sickness we must try something 
else. 


use to try to lay it on the boys or their associates. You are responsible 
for them and should create an objective in their lives. You should make 
it possible for them to have something to live for and not just let them 
grow up. God laid down ways of rearing children, and if you think you 
can improve on them you are only destroying something that has been 
good for civilization for 2,000 years. 

“This case is the result of your shirking the responsibility that be- 
longs to you. Conditions are due to the literature you have placed in your 
homes, the manner of rearing your children and the ideas you have. You 
are slaves to fashion and dress that is tearing down civilization. Modern 
conveniences, automobiles, electrical appliances and better working con- 
ditions have placed leisure hours on your hands. Your leisure hours 
have been capitalized and we have the pool halls, shows and dances which 
attract and cause you to neglect your homes. Your children are casting 
aside modesty and refinement of the home. You should make the home 
four-square for things that are wholesome. 


“These matters can only be traced back to the home. There is no 
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“You cannot improve the defects of these boys by starting any place 
but at the foundation of their lives—their homes. If there is a time when 
these boys need the help of their homes it is now. Get their confidence, 
be companions to them and discuss their problems with them. Make their 
home life interesting.” 





CHARGE TO HUDSON GRAND JURY 

[The following charge was given on September 21, 1926, to the Hudson County 
grand jury by Mr. Justice Minturn:] 

GENTLEMEN OF THE Jury: The age of the world has been measured 
by the patent geologic and climatic changes of the past. This age of ours 
will doubtless be measured by the concatenation of hideous and neurotic- 
breeding noises, which are presumed to furnish indisputable evidence of 
our advanced mentality and material growth. 

Before the late international unpleasantness banished harmony from 
the world, and substituted therefor selfish, insatiable insanity, we were 
greeted at early morn with the delicious strains of Italian opera upon a 
hand organ, imported from renowned Firenzi, or with the exhilarating 
tonic of Strauss, or the classic strains of Wagner, from the little German 
band, which saw its genesis upon the far-famed shores of the Blue Danube 
and classic hills of ancient Munich. All this brought to our jaded and 
neurotic sensibilities a soothing feeling of repose and we entered our 
daily toil in an atmosphere of harmonious satisfaction with the world. 

We could submit with equal facility and becoming resignation and 
humility to the nocturnal ear splitting reverberations of the Jazz in our 
public halls, and to the hidden volubility and vociferousness of the Radio 
upon every block, since we are informed by the intellectually wise that 
it all bespeaks the growth of intelligence and the development of a su- 
perior civilization in geologic ages to come. But when, in our evening 
perambulations, seeking rest and repose, we observe in the distance 
ominous red fire, mingled with volumes of choking smoke, joined with 
the ringing of cow bells and the blowing of fish horns, accompanied by 
the shouts of a multitude in snorting automobiles and trucks, rounded out 
by the screeching of sky rocketg and reverberations of bombs, we visualize 
the Wild West, and we await in eager anticipation the coming of the last 
of the Pottawatomies. 

In this we are disappointed, for we soon observe upon conspicuous 
placards reared in the midst of the noisy cavalcade notices that upon the 
following Saturday night, at the neck of the woods, will be held the an- 
nual chowder of the Unconquerable Sons of the Ancient and Honorable 
Boa Constrictors, Incorporated. Needless to observe we are all invited 
to this social congress, including Judges of the courts, ministers of the 
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e gospel and teachers in our schools—ladies free. If we, normally healthy, 

n had to suffer from this pandemonium, we might receive our compensation 

., in the solitude of our homes in hearty jocularity, but when it is remem- 

r bered that the sick and indisposed in their homes are looking for rest and 
repose, and that the hospitals contain hundreds who are tossing upon ‘ 
beds of pain to whom this wild orgy must seem like a page from the 4 


witches’ cauldron of Macbeth, we wonder why the police department of 
our cities do not so regulate the nuisances as to eliminate the hideous 
y noises. If advertising be necessary for any business or social event ii 
i should be conducted as the advertising of any other business proposition, 
if possible by day, but if the shades of night be necessary as an effective 
stage setting, the police should so regulate it as to protect the sick, the 
r invalids and the reposeful citizens from the neurotic dangers resulting 
from such a barbarous infliction. | 
Sir Walter Scott, through the “Last Minstrel,” contemplating the 
passing of the scenic and social life which made early Caledonia famous, 
observes: 
“An ancient minstrel sagely said, 
‘ Where is the life so late we led?” 
Fancy free, one looking over the beautiful panorama of this county, 
as it existed during the last preceding generations, and comparing it with 
what is daily thrust upon our vision, may with perfect appositeness apply 
those lines to conjure up in violent contrast memories of the delectable 
scenes that are ours no more. A magnificent expanse of variegated mead, 
indented with emerald upland among unadulterated rivers, creeks and 


streams, sparkling in the sunlight of an atmosphere pregnant with the at- 
| tractive odors of wild flowers, created a scene of pristine pastoral beauty, q 
which carried the mind back to the Galatea of Virgil, and the primeval 


contentment of Eden. Into that vista of primeval beauty sailed the Pil- 
grim Fathers from New England, seeking, like Ulysses in his wanderings, 

a new home under a new conception of freedom, based upon the spiritual 
T admonitions of the Decalogue and the liberal inspiration of man’s equality 
before the law. 

The streams they explored still echo the names of the forests, which 
aboriginal simplicity bestowed upon them; and upon the banks of the 
Passaic, in the midst of that great natural panorama, the spirituality of 
their mission was evidenced by the establishment of a new haven of rest 
which they likened unto a New-Ark. 

Years have passed, and other pilgrims from East and West, less 
spiritually inclined, have followed their course upon water, by rail, and 
’ upon highways, rivalling those of Imperial Rome in cost, if not in dur- 
ability. They, too, gaze over the vast expense, but, instead of the allur- 
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ing panorama which delighted the gaze of the Conscript Fathers, their 
eyes are bedimmed with smoke, and their nostrils polluted with smells 
so rancid, so putrescent, as to force them to quickly utilize their handker- 
chiefs as stop-gaps, and to invoke in vain, as the only effective protection, 
the speedy production of modern militant gas masks. 

Nothing like these violent sickening effluvia has been injected into 
the daily existence of civilized man by selfish and nefarious exploiters of 
the human kind since Coriolanus denounced the disease-breeding Cam- 
pagna of ancient Rome as the “reek of the rotten fens ;” or since Barren 
Island sent forth its putrid exhalations to contaminate the patriotic atmos- 
phere of “Liberty enlightening the world.” 

Had the Pilgrim Fathers sailed into this mess of putridity and thus 
obtained their first impressions, one can well imagine a hurried exit to 
their boats, exclaiming in dire disgust, like the unfortunates in ‘“Para- 
dise Lost :” 

“Farewell happy fields, hail horrors.” 


Our modern pilgrims, however, are compelled to stand aghast, like 
stupefied innocents abroad, conjecturing as to the origin of this purga- 
toria; wondering how it can continue to exist unchallenged in a civilized 
community; praying for speedy delivery from this persistent effluvia ; 
and, when they have sufficiently rallied from this stupefaction, congratu- 
lating Hudson and Essex counties that the Conscript Fathers came first 
and the effluvia and putridity later. 

Some there are among the distracted wayfarers who, perchance, 
fancy that this astounding aroma and stupefying smoke are emitted from 
sacrificial fires, maintained upon foul-smelling ash and garbage heaps, 
the refuse of our cities, spread over this vast expanse, with the expecta- 
tion that the intensity of the foul incense will extinguish the mosquito, 
or drive him to a more hospitable home after the manner of the ancient 
devotees of Zoroaster. Others, of a more practical turn of mind, con- 
ceive the extraordinary notion that the Goddess who enlightens the world 
from our harbor in the fundamental doctrine of liberty, so obstinately 
revolted against a longer continuance of the nuisance under her eyes at 
Barren Island that the foul effluvia was unloaded upon us, and placed 
behind her back, so that we may be credited at least with the patriotic 
task of saving her face. 

Strange as it may seem, however, these inquiries and conjectures re- 
ceive no solution so far as the local authorities are concerned. On the 
contrary, those official bodies charged by law with the abatement of public 
nuisances seem indifferent to conditions, and, like the inmates of a dark 
mine, apparently protest against the admission of the sunlight lest it may 
disturb the even tenor of their abnormal existence. 
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A year ago, at the request of incensed citizens, this Court called the 
attention of the grand jury to these foul conditions, and requested the in- 
dictment of their perpetrators, and suggested, if the facts would warrant 
it, the indictment or presentment of the local authorities within whose 
jurisdiction these violations of law, decency and self-respect are suffered 
to exist, but, so far as the Court has been able to observe, there has been 
no continuous or consistent effort made to abate the foul conditions, so 
that the Court again, after another summer’s experience and upon the 
request of citizens, is compelled to intervene, and insist that the officials 
in the localities affected perform their duty, or explain to the grand jury 
wherein their inability to do so exists. 

Annually we expend large sums to cleanse our streets and sewers; 
to purify our streams and assure ourselves a healthful flow of potable 
water. We attempt the destruction of contagion by eliminating mosqui- 
toes, and we support at great cost State, county and local Boards of 
Health in an endeavor to lessen contamination and disease, resulting from 
filth and uncleanliness; but we seem to neglect the most vital factor in 
our organic life, by ignoring the most elemental and essential requisite of 
life—the air we breathe. 

Soon our tunnels and bridges will be emitting countless multitudes 
upon this vast expanse of territory, and we ‘will naturally and properly 
invite them to make homes in our midst, as the Garden State of the East. 
To make such an appeal honorably and with self-respect we should at 
least make the same reasonable endeavor to cleanse our home localities, to 
make our climate as clean and health-giving, as attractive and as free from 
repelling putridity and pollution, as we make to enforce, guarantee and 
secure the proverbial maintenance of uncontaminated justice. 





VAN BUSKIRK v. STANDARD OIL CO. OF N. J.’ 


(N. J. Court of Errors and Appeals, Oct., 1926) 
Cemetery—Provisions for Permanence—Private Sale of Same ; 
Case of William E. Van Buskirk, Complainant, against Standard Oil 


Company of New Jersey, Defendant. 
DiIssENTING OPINION OF Mr. Justice MINTURN 


MINTURN, J. (Dissenting): The inexplicable desire of men to 
possess things regardless of their title and practical utility has led to vari- 
ous phases of novel litigation, furnishing unique legal situations, such as 
the extraordinary scene in the regal court of Solomon, concerning the 
ownership of a child, and the abnormal craving of the money changer in 
the ducal court of Venice, whose sole claim to judgment rested in the ab- 
normal satisfaction of possession, as evidenced thus: 


‘See Editorial note. 
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“You'll ask me why I rather chose to have 
A weight of carrion flesh than to receive 
Three thousand ducats? I'll not answer that, 
But say it is my humour.” 

In like manner the events herein recorded naturally suggest the in- 
quiry, why an ancient cemetery coeval with the colonization of the county, 
should devolve under a claim of title into the hands of a jovial disciple of 
Justinian, who, unlike Gray in his eloquent elegy, entertained no senti- 
mental attachment for the place, and unlike its lowly and silent occupants 
was not likely to make it his final habitat ? 

About the period when the advent of the Pilgrims made Plymouth 
rock famous, another band of Pilgrims from the Netherlands settled the 
island of New Amsterdam. Among them was Lorenz Van Boskerck, 
who, with a few followers crossed Hudson’s river, and settled at Con- 
stable’s Hoeck, adjoining Paulus Hoeck, which eventually was to develop 
into the present city of Bayonne upon the banks of the Kill von Kull. 

A necessary adjunct to the bouerie or farm of those days was a 
cemetery, many of which still linger to remind us of the custom wherein 
were interred not only the immediate family of the patroon, or settler, but 
also his relatives, servants and neighbors, so that the plot in the course of 
time served as a community graveyard. Thus it happened that the plot 
in question contained a gravestone inscribed in 1732 to the memory of 
Peter Van Buskirk, and at the time of the transfer of the cemetery to its 
juridical grantee contained between two and three hundred promiscuous 
graves, besides headstones and a family vault, indicating its general use 
as a community cemetery. To emphasize this use, as it were, the plot was 
generally designated in the public records and popularly as “the old ceme- 
tery,” its use as such manifestly extending into the colonial past for a 
period at least of one hundred and fifty years. 

So careful were the descendants of the early burghers to preserve the 
sanctity of its character that James Van Buskirk, in 1823, in his last will, 
devising all his real estate to his three sons, specifically excepted from the 
devise “the burying-ground as it is now enclosed.” So, also, John, one of 
the devisees, in executing a conveyance in 1864 to his son, John, Jr., made 
a similar reservation; and thereafter in the same year, when he executed 
his last will, in devising the family homestead to the same son, he pro- 
vided: ‘It is my wish and I hereby order that the burial-ground at Con- 
stable Hook, adjoining said homestead, shall not be disturbed in any man- 
ner, nor used for any purpose whatever, except for sepulchre only.” And 
so through the various generations of the Van Buskirk family we have an 
effectual dedication of the plot, first by actual practical location and con- 
tinuous use, and, secondly, by testament and grant, thus effectuating the 
donor’s intent in an indubitable legal manner, and the validity and in- 
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destructibility of the concession for any other than the use thus effectu- 
ated. (Trustees of Methodist Church v. Hoboken, 33 N. J. L. 13). 

In 1905, however, the commercial impetus of the times was suf- 
ficiently potent to induce John, Jr., to attempt a conveyance of this sancti- 
field plot to Colonel Charles W. Fuller, a legal representative of the de- 
fendant Company, by the following description, which left no doubt that 
the grantee at least was fully informed of the dedicated character of the 
locus in quo, i. e., “the land used and employed for the purpose of sepul- 
chre, and known as ‘Old cemetery,’ containing one acre of land be the 
same more or less.” 

The Colonel lost no time in dismantling the cemetery, for by ar- 
rangement with his grantor some of the immediate Van Buskirk relatives 
were removed to the Moravian Cemetery, at Staten Island, but many of 
the remains were undisturbed and still repose in the ancient plot. The 
rustic fence, the head stones and the ancient vault were removed, and 
when some of the complainants, shortly before the hearing, visited the 
plot, the only discernible evidence which remained of ‘“God’s Acre,” con- 
sisted of some stray bones, which, apparently, in the hurried work of ex- 
humation had been lost or overlooked. 

But the Colonel did more: for, realizing that the vacation of the 
streets and roads leading to the plot would be necessary for the practical 
use of the locus in quo as a commercial asset, the governing body of the 
municipality was induced to pass the necessary legislation to that effect, 
and the public entrances and exits to the cemetery were thus obliterated. 

The graves of the unexhumed dead presumably still remain intact, 
but no method apparently has been provided for their identification, so 
that their graves, like that of Moses upon Mount Nebo, “No man knows 
to this day.”” To obtain access to the plot permission must be obtained 
from the defendant, since the rustic fence is now replaced by a high wall, 
enclosing huge circular oil tanks, standing like grim sentinels of the new 
order, overlooking and guarding the discarded relics of the old; and 


thus— 


“Glory guards with solemn round 
The bivouac of the dead.” 


In this work it is suggested that Colonel Fuller did not represent 
the defendant. Perhaps not; and yet, in the final analysis, it is a matter 
of no consequence, since defendant’s title is based upon this legally ab- 
normal procedure and can rise no higher in legal validity than the source 
from which it emanates. He who writes these lines, in common with 
other members of the Court, knew the Colonel, like Yorick, “A fellow 
of infinite jest and most excellent fancy ;” debonair to a marked degree, 
and possessed of that rare attribute of human fellowship which the pro- 
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verbial Celt happily terms “the milk of human kindness.” A veteran of 
the military service, possessing the carriage and poise of a gallant mous- 
tache of the Revolution, combined with the abandon of a gay boulevardier ; 
a keen observer of humanity, as well as of law and legislation, he, like 
Cassius, was able to look “quite through the deeds of men;” learned in 
the law, as well as in the progress of political science, he became with the 
years invaluable to any great business interest with which he might be 
identified, and withal and because of those amiable qualifications and 
characteristics he would be the last man among the brethren whom one 
would select to perform the sad offices of a mortuarian, or to assume the 
morbid status of landlord of a cemetery. 

The complainants, heirs of the old family, desire to enter the plot 
without defandant’s permission, and to that end seek by their bill in 
Chancery to set aside and annul the conveyance to the Colonel, upon the 
legal theory that, since its dedication was effectuated, it is no longer in 
the hands of the living, but, like an ancient sanctuary, remains in mort- 
main. The learned Vice-Chancellor so adjudged, vividly holding, against 
the defendant’s charge of adverse possession and abandonment, that “the 
dead hold adversely to the living,” and that the cemetery, therefore, was 
incapable of disposal by grant. 

One marvels why, when streets and highways were legally vacated, 
the same legal modus operandi was not applied to the vacating of the 
cemetery plot in the name of the municipality, as prosecutor pro bono 
publico, instead of adopting the private method of trade and barter ex- 
hibited by the record. No question can be made that in virtue of a public 
demand for public reasons this cemetery might be condemned and vacated 
under public auspices, but the doctrine is entirely novel that a dedicated 
cemetery, in practical use by the public, may be sold at private sale as 
other real estate, for private commercial uses, the cemetery in that manner 
vacated, and its silent occupants thus remitted to the cold charity and un- 
sentimental mercy of the trader. 

The adjudication cited by learned counsel to sustain this novel con- 
tention are all to the effect that, for the public interest and in the name 
of the public, a cemetery may be vacated under prescribed legislative pro- 
visions and police protection, but no case is cited going the length re- 
quired to support the situation presented here. The case of Newark v. 
Stockton, in this Court (44 N. J. Eq. 179), lends no support to the pro- 
cedure herein adopted. Per contra, the learned Chief Justice Beasley, 
with that conspicuous acumen which dominated all his pronouncements, 
emphasizes the distinction existing between a public and a private prose- 
cutor in this class of cases, and observes, as dispositive of that case: “The 
supervening and single question is whether such use [cemetery] can be 
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of abrogated by legislative action and the lands appropriated to other public 

S- purposes.” 

tT Since that period (1887) statutes have been enacted authorizing such 

to public action for public uses, but no statute is cited which allows or sanc- 

n tions the unique procedure here adopted; and decisions of the Courts in 

e various jurisdictions may be cited, supporting the public as distinguished 

e from the private right to such condemnation and change of public use. ' 

d Learned counsel for the defense, however, evidently sensed this dif- 

e ficulty, and, perceiving the legal impasse, assumes the broad and liberal 

e contention as the basis and rationale of his claim that, “In regard to the 
abandonment of cemeteries generally, there has been a complete change 

t in recent years in the opinions of the Courts of this country, due primarily | 

n to the change ir our economic and social life.” While we must concede | 

- T the correctness of this contention as applied to the public right, upon the 

basic principle, Salus populi suprema est lex, yet manifestly such a con- 


- tention has no relevancy or application to the case of a private demand for 


t private uses. Startlingly novel, however, is its invocation in this instance 
; by a prominent industrial corporation, since upon its economic correctness 
is based the substance of the philosophy of Karl Marx and his disciples 


of the modern school of socialistic thought, i. e., that the religious, legal, 
political, social and mercantile institutions of mankind are the result of 
and are regulated and controlled by the economic changes or determina- 
) tion of history, and not by any prehistoric dispensations of an omnipotent 
and omniscient Deity. Advocates of almost every religious denomination 
have inveighed against the correctness of this philosophic teaching, while 
modern business and social life have, to a marked degree, supported the 
opposition of the clergy. To have this philosophy now urged upon a 
Court as the basis of a mercantile claim by one of the largest and most 
progressive business enterprises of modern history is at least a serious 

concession to the doctrine underlying all economic radical thought, but 
. like a leap in the dark was probably injected into the controversy as 
r argumentum ab inconvenienti, without realizing the magnitude of its 
portent. 

The inquiry is finally urged, what use can a small cemetery serve, 
situated as is this, in the midst of a vast industrial development, environed 
by towering oil tanks, casting their secretive shadows upon the lonely 
buried dead, like historic pyramids reared upon the shifting sands of dead 
and forgotten empires. 

In this material age, when the spiritual and ethical elements of man- 
kind become negligible in the insatiable mania for the inordinate accumu- 
lation of wealth, such an inquiry is not inappropos, and one may indeed 
pardonably ask, Cui bono? It may be a sufficient though sentimental an- 
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swer to suggest that the founders of the community, the Colonial dead 
who stood at the cradle of the infant State and ministered to its distress- 
ful needs, there repose in studied neglect, and guarded obscurity, when 
willing hands and grateful hearts might rear a fitting testimonial to their 
memory. 

But there is another answer, and to those who are not entirely “of 
the earth earthy” it furnishes a satisfactory solution to the inquiry. To 
those who, rising above the mercenary spirit of the age, extend their vision 
beyond the stars; who visualize a world which saw its genesis in a march 
of material evolution that progresses indefinitely to a spiritual consumma- 
tion, comprehending the ideal, the harmonious and the perfect ; who yearn 


“For the touch of a vanished hand, 
And the sound of a voice that is still;” 


who, in the midst of the noisy turmoil and nerve-wrecking excitement 
of the busy city, seek momentary pause, peaceful introspection and rest 
for the weary soil, in the placid environment of ‘“God’s acre,” there is 
also a consoling medium which reaches the harmonies of the eternal. 

Like a solitary beacon extending its welcome light in the midst of a 
troublous sea; like a restful oasis in the midst of a scorching desert; like 
an inviting hospice in the midst of Alpine snow and ice, such a refuge 
holds for the worn and weary, for the heart bowed down, a consoling 
atmosphere of repose, consolation and hope, where high and low, rich 
and poor, the pampered and the outcast, may within its placid portals 
linger, to revive a loving memory, to indulge an ardent hope, and, amidst 
its solace and peace, recall with satisfaction the graphic and eternal 
thought of Edmund Burke, on the grave of his son: 

“What shadows we are, and what shadows we pursue.” 


The decree of the learned Vice Chancellor should be affirmed. 





IN RE TOWN OF KEARNY 


(State Board of Taxes and Assessment, Sept. 14, 1926) 
Taxation—Review by State Board—Power of County Board on Assessment With- 
out Notice to City 

In the matter of the application of the Town of Kearny for the re- 
storation of the tax assessments for the years 1924 and 1925 on property 
of the City of Bayonne, situate in the Town of Kearny, County of Hud- 
son and State of New Jersey. 

Mr. Merritt Lane for Appellant. 

Mr. James Benny for Respondent. 


THE BOARD: These appeals involve levies for the purpose of tax- 
ation for the years 1924 and 1925 made by the assessors of Kearny 
against Bayonne upon certain pipe lines located in Kearny, which are 
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used to supply the inhabitants of Bayonne with water. Incidental to this 
use water is supplied to consumers in Kearny from whom Bayonne de- 
rives revenue. The pipe lines are owned by Bayonne. 

In each of the above years the Hudson County Board of Taxation, 
upon the return of the tax lists by the assessors of Kearny, prior to 
striking the tax rates and pursuant to section 507 of the General Tax Act 
of 1918, cancelled the assessments. This action of the County Board of 
Taxation may be reviewed under Section 10 of the Act creating the 
County Boards of Taxation (Laws of 1906, page 216). 

The present State Board exercises the powers conferred upon the 
Board of Equalization of Taxes (Laws of 1915, page 439). Section 10 
of the Act of 1906 is not repealed by Sections 701 and 704 of the Tax Act 
of i918. (Pusey & Jones v. State Board, Sup. Ct., Seventh Annual Re- 
port State Board of Taxes & Assessment, page 16). 

The appellant complains that: (a) The County Board was without 
power to strike the assessments. (b) If such power is conferred by stat- 
ute it could only be exercised upon notice. (c) The pipe lines are not 
exempt from taxation. 

We think the County Board had power to strike off these assessments 
and without notice to Kearny. (General Tax Act of 1918, sections 507 
and 508; Act creating County Boards, Laws of 1906, sections 4 and 8; 
Middletown v. Ivins, 130 Atl. 648). 

The property is not subject to taxation in view of Jersey City v. 
Blum (127 Atl., 214) ; Perth Amboy v. Barker (74 N. J. L., 127) ; Jersey 
City v. Huber (go N. J. L. 692). 

The action of the Hudson County Board of Taxation is affirmed and 
the appeals dismissed. 





ESSEX COUNTY FREEHOLDERS v. PUBLIC SERVICE RAILWAY 


(Board of Public Utility Commissioners, Sept. 30, 1926) 
Street Railways—Repairs to Pavement—Jurisdiction of Board 
Matter of the Board of Chosen Freeholders of Essex County against 
Public Service Railway. 
Mr. Arthur T. Vanderbilt for Board of Freeholders. 
Mr. George H. Blake and Mr. William H. Spear for Public Service 


Railway Company. 





THE BOARD: This matter is before the Board upon petition of 
the Freeholders of Essex County praying that an order may be entered 
requiring Public Service Railway Company to conform to the duty rest- 
ing upon it to keep its track and pavement in repair as required by the 
conditions of the consent of the County pursuant to which the track and 
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roadbed were originally laid. The petition sets forth that the predecessor 
of the respondent Railway Company, pursuant to the Traction Act (P. L. 
1893), presented a petition in writing on May 4, 1896, requesting the 
Board of Chosen Freeholders of the County of Essex to consent to the 
construction, operation and maintenance of a double track street railway 
upon Springfield avenue, beginning in the village of Irvington and run- 
ning westerly along Springfield avenue to Morris avenue in Millburn. 

The answer of the respondent challenges the jurisdiction of the Board 
to compel it to comply with the terms and conditions of the County pur- 
suant to which the aforesaid tracks and roadbed were originally laid and 
have since been maintained. This matter, therefore, is now before the 
Board on preliminary motion to dismiss on the broad ground that the 
Board is without jurisdiction over the matters and facts set forth in the 
petition. 

Paragraph (3) of the petition alleges that the Board of Freeholders 
of Essex County, pursuant to the Act of the Legislature, granted con- 
sent to the predecessor Company of the respondent to lay and maintain 
street railway tracks along Springfield avenue upon the terms and condi- 
tions set forth in paragraph (5) of the petition. These terms and con- 
ditions were accepted by the Railway Company. Paragraph (5) of the 
petition states that the “consent” of the County was given upon certain 
terms and conditions. Among the conditions was the requirement for an- 
nual inspection of the condition of the pavement and blocks along the 
rails with an obligation on the part of the Railway Company to keep in 
good order and repair at all times the space between the rails and a dis- 
tance of one foot on the outside thereof, and a further condition that upon 
the failure of the railway to make repairs within thirty days after the 
date of inspection, the road committee of the County should have the 
right to cause repairs to be made at the Company’s expense. It is further 
alleged that the inspection provided for by the terms of the consent was 
had and notice given to the respondent of the condition of the pavement 
and a demand for resurfacing the street as required by the terms of the 
consent. Pursuant to paragraph (9) of the petition, application is made 
to this Board to compel the respondent to perform the terms and condi- 
tions of the said consent with fespect to the paving aforesaid, and the 
petitioner specifically bases its application on P. L. 1911, p. 374, section 


17, which provides: 


“17. The board shall have power, after hearing, upon notice, by 
order in writing, to require every public utility as herein defined: 

(a) To comply with the laws of this State and any municipal ordi- 
nance relating thereto, and to conform to the duties imposed upon it 
thereby or by the provisions of its own charter, whether obtained under 


any general or special law of this State.” 
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It will be noted that the foregoing section of the statute gives the 
Board jurisdiction to require any public utility “to comply with the laws 
of this State and any municipal ordinance relating thereto, and to conform 
to the duties imposed upon it thereby ” Unless the obligation of 
the Company is one that comes within the terms of the statute, the Board 
would be without jurisdiction to entertain the petitioner’s application. The 
petition does not allege that an “ordinance” was passed by the County pur- 
suant to an Act of the Legislature but merely states that consent was 
given under certain terms and conditions, these terms and conditions be- 
ing accepted by the Company. In other words, the Board of Freeholders 
upon request of the Company, made an offer with its incident terms and 
conditions. This offer was accepted by the Company and there then arose 
a contract by offer and acceptance between the County and the Company. 
There did not arise a Legislative obligation which might come through 
statute or ordinance enacted in compliance therewith. 

The law is settled in this State in the case of Public Service Electric 
Co. v. Board of Public Utility Commissioners, 88 N. J. L. 603, that sec- 
tion 17 of the Public Utility Act of this State, which gives the Board 
power to enforce the State laws and municipal ordinances enacted in con- 
formity therewith, does not confer upon the Board the power to order the 
specific performance of a contract. That power is an equitable power 
exclusive with the Court of Chancery. In discussing the Board’s juris- 
diction pursuant to the section of the Act aforesaid, the Court held: 


“It is plain that the obligations in the contract under consideration 
do not reside in any law of this State (assuming this to mean any statu- 
tory enactment), are not imposed by any municipal ordinance relating to 
the Company and are not duties imposed upon it thereby or by the pro- 
visions of its charter.” 


The Act of the Legislature which authorized the County to give its 
consent for the laying of rails did not authorize the enactment of an ordi- 
nance but specifically authorized the giving of its consent; or, in other 
words, authorized the County to enter into a contract. The consent ot 
the County may be indicated by resolution, acquiescence or in many other 
forms other than by ordinance. The Board must distinguish between 
obligations that are founded upon ordinance and those which are by con- 
sent, the latter giving rise to contractual relations. 

The Board finds and determines, therefore, that the allegations of 
the petition set forth only a contractual obligation not contemplated by 
section 17 of the Public Utility Act, and, therefore, under the decisions 
of the Courts of this State, heretofore indicated, the Board is without 
jurisdiction to compel performance by the Company of its obligations 
created in this manner. 
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The Board, in disposing of this question, deals only with the allega- 
tions of the petition. This does not raise the question of the Board’s 
jurisdiction to require the Company to repair or maintain its tracks so as 
to provide reasonably safe and adequate service. This question is not 
raised by the petition and is not before the Board for its consideration. 

An order will be entered dismissing the petition. 





MARION ET AL. v. PUBLIC SERVICE RAILWAY CO. 


(Board of Public Utility Commissioners, Oct. 21, 1926) 
Street Railways—Modification of Zones or Fare—Effects -F 
In the matter of the complaint of Samuel Marion and Verona Civic 


Association against Public Service Railway Company in re fares charged 
between Verona and the Lackawanna station, Montclair, N. J. 

Mr. Samuel Marion for himself. 

Mr. W. W. Crane for Borough of Verona. 

Mr. George H. Blake for Respondent. 


THE BOARD: The petitioners contend that the fare zones now ex- 
isting between the borough of Verona and the Lackawanna station in 
Montclair, are improper and that there should be a modification either 
in the zones or in the fare to be charged whereby passengers in Verona 
may be able to continue their ride to the Lackawanna station without the 
payment of an additional fare. 

At the present time the first fare zone on this line of the Public Ser- 
vice Railway Company extends from the end of the line in Caldwell on 
Bloomfield avenue to the Mountain House in Montclair, the next zone ex- 
tending from the Mountain House in the town of Montclair to Watsessing 
avenue, Bloomfield, and the third zone extending from Watsessing ave- 
nue through the City of Newark to the Public Service Terminal in the 
city of Newark. 

The evidence offered by the petitioners indicates that a greater part 
of the riding between Verona and Montclair is to the Lackawanna sta- 
tion in Montclair, or points north of this station, and that as a result 
thereof the residents of Verona are compelled to pay an extra fare in the 
second zone for a comparatively short ride. It is contended that a large 
number of people from Verona use the Lackawanna Railroad to commute 
to New York and make no further use of the trolley service in the zone 
running through Montclair to Bloomfield; that, therefore, the additional 
fare in this zone is an undue burden to them and is an unnecessary charge 
to the greatest number of car riders from Verona. It is also contended 
that a large number of riders living in Verona are employed in Montclair 
and are compelled, because of the use of only a small part of the second 
zone, to pay an additional fare to commute to their places of employment. 
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The difficulty with the petitioners’ contention is that they do not re- 
gard the route of the trolley in its entirety, and overlook the fact that the 
zones are laid out with regard to the passenger travel over the entire route 
rather than the community of interest that may exist over a small portion 
thereof. In any system of zone fares there are always passengers who 
live in the immediate vicinity of either side of the zone point, and conse- 
quently obtain only a relatively short ride in one zone. This condition, 
however, exists at any point where a zone is established for the purpose 
of an additional fare beyond its terminus. To permit either an overlap 
in the zone from the Montclair line to the Lackawanna station would con- 
siderably reduce the revenues of the Company along this line. To extend 
the zone point from Bloomfield avenue and the Mountain House to the 
Lackawanna station would likewise diminish the passenger revenue along 
the line. When these zones were originally established the revenue to be 
obtained by the placing of the zone point was an important element to be 
considered. The overlap to the Lackawanna station requested by the pe- 
titioner would add approximately one and one-half miles to the first zone, 
which is now approximately three miles in length. All three zones on this 
route, at present, are approximately the same length. The Board cannot 
adopt the principle that a zone point should be changed merely to accom- 
modate those living within the vicinity of the zone on either side. The 
Board is satisfied from the evidence that the entire route of this line is 
zoned as to distance in practically equal proportions, and that the com- 
munity of interest along the entire route is being served by maintaining 
the present zones without overlap or extension. The Board will not, 
therefore, at this time require any change to be made in the existing zones 
and dismisses the petitioners’ application. 





IN RE DINGMAN’S, ETC., BRIDGE CO. 


(Board of Public Utility Commissioners, Oct. 21, 1926) 
Bridges—Repairs to Toll Bridge—To Be Closed if Not Effected 

THE BOARD: A complaint was submitted to the Board by Charles 
H. Hagert, with respect to the planking of the toll bridge between New 
Jersey and Pennsylvania of the Dingmans Chaice and Delaware Bridge 
Company. An inspection was made of the bridge and a report submitted 
to the Board’s bridge engineer, which showed the planking to be in need 
of repairs. The report contained a recommendation as to repairs which, 
in the opinion of the Board’s bridge engineer, should be made. A copy of 
the report was sent to the President of the Bridge Company No attention 
was paid to the report, and subsequent inspection showed that the repairs 
recommended had not been made. A hearing was then called upon the 
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question whether an order should issue requiring repairs to the bridge. 
Notice of the hearing was mailed to the President of the Bridge Company. 

At the hearing no one representing the Company appeared. Testi- 
mony was given by the Board’s engineer which showed the bridge to be 
in need of immediate repairs. From this testimony it appears that the 
flooring is dangerous to horse travel and is becoming unsafe for automo- 
bile travel as well. A sign is posted on the New Jersey end of the bridge 
limiting it to “Loads over 5 Tons, vehicle included.” The bridge should 
be kept safe for such loads and maintenance of planking of the proper size 
is essential for safety. 

From the testimony it appears that the planking on the west half of 
the New Jersey span, the entire centre span and the east half of the 
Pennsylvania span should be renewed, including defective nailers and 
guard rail, and all broken planks should be replaced and holes in plank- 
ing closed. It further appears that when the flooring is relaid the planks 
should be not less than three inches in thickness and not less than eight 
inches in width, and should be laid uniformly with not less than one- 
fourth inch nor more than one-half inch space between them at any point ; 
also that the trusses are not in proper adjustment and should be placed 
in good adjustment. 

In the interest of public safety, if the repairs indicated above are not 
made, travel over the bridge should cease. If work is started promptly, 
needed repairs could be completed by November 2oth, and for the limited 
loads the bridge may be kept open to traffic until that time. This, how- 
ever, is as long as travel should be permitted over the bridge with safety 
to the public, unless it is put in proper condition. 

An order, therefore, will be issued closing the bridge to all traffic, 
contingent, however, upon necessary repairs being made. 





SOME INTERESTING OUT-OF-STATE DECISIONS 


EvipENCE BY WIRE TAPPING 

Is evidence obtained by wire tapping admissible? This question is 
answered in the affirmative in the United States District Court, Western 
District of Washington, by District Judge Neterer, in United States v. 
Olmstead, 7 Federal Reporter, Second Series, 760. 

The case involved, among other things, a motion to suppress evi- 
dence, relating to the sale and possession of liquor, which had been ob- 
tained by taps, cross-connecting circuits, and other contrivances upon the 
telephone wires leading to petitioner’s home and also to the office of his 


attorney. 
Petitioner contended that many of the conversations overheard were 
incriminating to him, and contained information, clues and leads to other 
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incriminating evidence. As grounds for suppressing such evidence he 
relied upon the rule as to confidential communications between attorney 
and client, and the Fifth Amendment to the Constitution, as to com- 
pelling a witness to give testimony against himself. 

The Court, in denying the motion to suppress, stated that the con- 
fidential relations rule of attorney and client is inapplicable, since the 
attorney was not testifying to anything communicated to him confiden- 
tially ; that a third person is not forbidden to relate a confidential con- 
versation which he has overheard; and that the constitutional guarantee 
against compulsory self-incrimination is a personal privilege. 


NEGLIGENCE OF A CHIROPRACTOR 

Janssen v. Mulder, 205 North Western Reporter, 159, was an action 
brought by the plaintiff, as administratrix of a deceased child, against 
defendant, a chiropractor, alleging malpractice. 

The child had been taken to defendant for an examintion, and he 
had given her treatments, advising that she be put to bed. He continued 
the treatments, and the child died. An autopsy was performed, at which 
it was determined that death had been caused by diphtheria. 

In the lower Court a judgment was rendered for the defendant 
Plaintiff brought error, and Mr. Justice Sharp, of the Supreme Court of 
Michigan, in granting a new trial said: 

‘With the merits of the several drugless systems of relieving human 
ailments the Courts have no concern. It is sufficient to say that many of 
our citizens believe in their efficacy and secure the services of those en- 
gaged in practicing them. The treatment, given by any one of such prac- 
titioners, would probably be deemed improper and unskillful when judged 
by physicians who are taught to treat such ailments by the use of drugs 
and medicines. The unfairness of permitting the test as to whether a 
particular treatment was proper or skillful to be determined by one who 
uses a different method, or follows the teaching of another system, must 
be manifest. ; 

“The purpose of the mother in bringing her child to him was to se- 
cure relief to her from the fever and sore throat from which she was 
then suffering. When he undertook to administer treatment to her he 
assumed the responsibility of determining whether the treatment he pro- 
posed to administer, and afterward did administer, was such as might 
reasonably have been expected to afford relief. To so determine, it was 
incumbent on him to use reasonable care and skill to ascertain whether 
the ailments were of the class to which his treatment applied. If not, 
it was his duty to so advise plaintiff, in order that she might secure the 
services of one familiar with such ailments. . . . . His neglect in 
this respect, if established to the satisfaction of the jury, would sustain 
the charge of malpractice made by plaintiff.” 
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ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re Plainfield-Union Water Co.—Petition for modification of order 
of May 22, 1924, requiring reduction of 10 per cent. from service 
charges, and for fixing the amount of deficits during 1924 and 1925 and 
the amortization thereof. After a lengthy report the Board said: 

“The Board believes that the rate of amortization proposed by the 
petitioner imposes an undue burden on the customers who are already 
confronted with a raise in rates by reason of the order heretofore issued 
in this matter abrogating the allowance of the 10 per cent. discount, and 
is of the opinion that a surcharge of five per cent. added to the entire 
rate schedule of the Company will amortize the amount of the deficit 
hereinbefore fixed within a reasonable time and without undue hardship 
on the customers of the Company, and the Board so finds. The Com- 
pany should at once set up a special suspense account with a debit 
of $91,189, against which should be periodically credited the revenue 
produced by this surcharge of five per cent., continuing to make these 
credits until the debit balance shall have become extinguished or until 
the Board shall otherwise order. The Company is directed to promptly 
make quarterly reports to the Board of the debits and credits to this ac- 
count and the remaining balance at the end of each quarter, beginning 
with the quarter ending September 30th, 1926, and for the quarterly 
periods following, until such time as the debit balance hereinbefore re- 
ferred to shall be extinguished. The surcharge of five per cent. is to be 
first imposed on bills for water for the quarter following July Ist, 1926.” 
Decision Aug. 26, 1926. Mr. Frank Bergen and Mr. Foster M. Voorhees 
for the Petitioner. Mr. William Newcorn for City of Plainfield. Mr. 
Edward Nugent for City of Elizabeth. Mr. Ralph J. Smalley for Bor- 
ough of North Plainfield. 


In re Mt. Holly Water Co.—Application for increased rates, it being 
“necessary to expend a considerable sum of money for extensions and 
betterments to the plant to keep pace with the increase in population.” 
After a review of the matter the Board determined : 

“1. That the Company is entitled to an increase in rates. 2. That 
the increased rates sought by the petitioner be disallowed. 3. That the 
Company be required to meter all flat rate customers by July Ist, 1927. 
4. That no increase be allowed in present flat rate charges. 5. That the 
Company be permitted to file a schedule of rates and fire service charges 
that will bring it a gross revenue of $40,000 per year, or approximately 
26.5 per cent. higher that the rates for such service now in effect.” De- 
cision July 15, 1926. Mr. V. G. Palmer for Petitioner. Mr. H. S. Hills 
for Northampton Township. 
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JUDGE CLARK ON ENGLISH 
PRACTICE 


U. S. District Judge William 
Clark, of Princeton and Newark, 
returned recently from a visit to 
Europe, and, from a report of his 
views on English practice in the 
Newark “Evening News,” we take 
the following : 

An outstanding impression of his 
trip, he declared, was the notable 
difference which he found between 
British bankruptcy procedure and 
ours. The English system is much 
stricter and safeguards an estate for 
creditors much better than does 
ours. As for the French, they 
“treat the debtor rough.” He dis- 
covered that they still jailed the 
bankrupt for debt in France. 

Under the “official receivership” 
plan in vogue in England the situa- 
tion—so often prevalent in New 
Jersey—of a large percentage of 
the assets of a sizable estate being 
frittered away in receivership and 
other allowances could not occur. 
British bankruptcy officials are sal- 
aried government officials who act 
in the position of public adminis- 
trators. 

In explanation of the British 
system, Judge Clark told of sitting 
for two days in the Bankruptcy 
Court in London on the Bench with 
Chief Registrar Mellor in public 
examinations of bankrupts as well 
as in the hearing of applications for 
the discharge of bankrupts. As 
compared with our examination of 
bankrupts in proceedings here 
Judge Clark explained that in Eng- 
lish practice a public examination 
was authorized in every case. This 
is made by the official receiver in 
the presence of the Bankruptcy 
Registrar. This is mandatory. The 
Inspector General of Bankruptcy 
and his chief auditor, under the 


rules of the British Department of 
Commerce, appoint inspectors in 
bankruptcy and official receivers. In 
France a somewhat similar system 
is prevalent, a board of self-elective 
syndics having charge of bank- 
ruptcy matters. The chief merit of 
the plan is its impartiality. The of- 
ficials who administer the estates 
are government officers and _ not 
some one appointed by a Judge who 
may turn out to have a personal in- 
terest in one side or the other. 
Judge Clark also dwelt on the 
difficulties which beset a bankrupt 
in attempting to get a discharge 
under English law. A man can be 
adjudged a bankrupt if he doesn’t 
pay a judgment obtained against 
him in a specified time. And once 
in bankruptcy it isn’t easy to get 
out of it. In England discharge is 
made difficult if a man is shown to 
have been foolish in business trans- 
actions, let alone a crook. If he 
has indulged in hazardous or specu- 
lative enterprises, or contracted ex- 
cessive debts, that is sufficient to 
debar or delay his discharge. 
Another rule of British bank- 
ruptcy, is that an _ undischarged 
bankrupt who obtains credit for 
more than $50 without disclosing 
his status renders himself liable to 
a sentence of two years in jail. Also 
when a fraudulent act is proven in 
bankruptcy proceedings in England 
the official receiver sends for coun- 
sel for the Treasury and insists on 
immediate prosecution in the case. 
While in London he sat also in 
Admiralty with Lord Merrivale, 
President of the Probate, Divorce 
and Admiralty Division of the 
King’s Bench, while cases growing 
out of collisions in the Mersey and 
off Gravesend were being tried. 
What impressed him most in Ad- 
miralty procedure there was the 
fact that two experienced seamen, 
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members of Trinity House, an as- 
sociation of master mariners, sat 
with the presiding Judge and gave 
expert advice. When conflicting 
questions dealing with steamship 
come up these “elder brethren of 
Trinity House” are called upon. 
This does away with the use of ex- 
pert testimony on each side. It is 
an impartial aid and solves the ex- 
pert problem. 

Judge Clark also sat with the Re- 
corder of London in the Old Bailey 
Criminal Court and in the Court of 
the Common Sergeant. The latter 
is Sir Henry Dickens, who is a son 
of Charles Dickens, the novelist, 
and though seventy-eight years old 
is still on the bench. He also at- 
tended sessions of the English 
Court of Criminal Appeal, where 
the Lord Chief Justice and two 
other Justices sit and hear nothing 
but criminal appeals. This Court 
works with despatch and its work 
greatly minimizes delays in crim- 
inal cases. 

A phase of criminal procedure 
which impressed him in England, 
Judge Clark added, was the greater 
power of the Judge as compared 
with our system and the “greater 
liberality of evidence in the direc- 
tion of the government.” 





AUTOMOBILE INJURIES 


Approximately 13,250 persons 
were killed and 350,000 injured by 
automobiles in the United States 
during the first eight months of the 
year 1926, according to the Ameri- 
can Road Builders’ Associatioh. 

In New York City alone between 
Jan. 1 and Sept. 1 last, 555 men, 
women and children were killed by 
automobiles. 





CLERK OF SECRETARY OF STATE 


Mr. Charles V. Duffy, of Pater- 
son, has been appointed confidential 


clerk to Secretary of State Joseph 
F. S. Fitzpatrick at $3,000 a year. 
Mr. Duffy succeeds Charles A. 
Robertson, of Jersey City, who oc- 
cupied a similar position during the 
administration of the late Thomas 
F. Martin, and who now is Assist- 
ant Secretary of State. 

Mr. Duffy formerly was Collec- 
tor of Internal Revenue in the 
Fifth District and was also a mem- 
ber of the State Highway Commis- 
sion ousted by Governor Silzer. 





A 62-WORD WILL 


A model of brevity and clarity, 
the will of Mr. Adrian Riker, law- 
yer and banker, of Newark, who 
died September 27, was filed for 
probate. Written in his own hand- 
writing, dated June 14, 1918, and 
consisting of only sixty-two words, 
it reads: 

“I, Adrian Riker of Newark, N. 
].. declare this to be my last will. 

“One—I revoke former wills. 

“Two—I direct my debts to be 
paid. 

“Three—I give the remainder of 
my estate, real and personal, to my 
wife, Louise D. Riker, and her 
heirs, and I appoint her executrix 
of this will with power to sell and 
convey my real estate.” 








RESIGNATION OF JUDGE 
GARDNER 


Taking effect on Oct. 1g last 
Judge Walter P. Gardner, of Jer- 
sey City, resigned from the Court 
of Errors and Appeals. He gave 
as a reason for retiring the press 
of his business interests. He sat 
with the Errors Court for the last 
time Monday, Oct. 18. He invited 
the Governor and his associates on 
the Bench to be his luncheon guests 
at the Carteret Club during the re- 
cess hour. 
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Judge Gardner was a Republican 
and was first appointed by Gover- 
nor Fielder in 1916 to succeed the 
late Judge William H. Vreden- 
burgh. He is a director and Vice 
President of the New Jersey Title 
Guarantee & Trust Co. of Jersey 
City and a director and President 
of the Bank of Lafayette of the 
same city. 





OBITUARIES 





Hon. Rupo.tpeH F. RABE 


Former State Senator Rudolph 
F. Rabe, of Hudson county, died 
at his home, in Hoboken, on Sept. 
27th last, aged 86 years. 


Senator Rabe was born in Ot- 
terndurf, Hanover, Germany, Aug. 
4, 1841, being the son of Charles L. 
and Wilhelmina Rabe, the father 
being a well-known watchmaker. 
He attended the Gymnasium of his 
native city until fifteen years of age, 
being educated in German, English, 
Latin and French. It was intend- 
ed to send him to the University of 
Gottingen, but his inclinations were 
for seafaring, so he embarked on 
an American vessel, the “Agnes 
Leeds.” This sailing craft proved 
to him that his dreams of the sea 
were to be shattered, so, when ar- 
riving in New York City, he en- 
tered the mercantile shop of a rela- 
tive, where he continued for five 
years. Then, in 1864, he entered 
the law office of Conable & Elliott 
of the same city, attended Columbia 
College Law School, and was ad- 
mitted to the Bar of New York in 
1869. He began his practice in 
New York City, forming, in 1870, 
a partnership with Edward Browne. 
When the latter became City Judge 
in 1883 Mr. Rabe formed the part- 
nership of Rabe & Keller, which 
continued until 1924, but he resided 
in Hoboken. 


Mr. Rabe was admitted both as 
attorney and counselor in New Jer- 
sey at the November Term, 1894, 
after which he maintained law of- 
fices both at Hoboken and New 
York City. He achieved large suc- 
cess as a lawyer, especially among 
the German-American clientage. In 
1873 he was elected to the New Jer- 
sey Assembly as an Independent 
Democrat from the Hoboken dis- 
trict, and was reélected in the three 
succeeding years, being in 1876 the 
Speaker of the House. In 1876 he 
was a delegate to the National 
Democratic Convention which 
nominated Samuel J. Tilden for 
President. In 1877 he was elected 
to the New Jersey Senate, follow- 
ing which he declined political hon- 
ors. In both Houses of the Legis- 
lature he won praise as a parlia- 
mentarian and for his ability. He 
always took a lively interest in Ho- 
boken, where for years he was a 
member of the Board of Trustees 
of the Hoboken Academy. He aid- 
ed to organize the Second National 
Bank of Hoboken, becoming its 
President and serving as such from 
1887 to 1919. 

Only in 1924, when he had a 
paralytic stroke, did Mr. Rabe give 
up his New York practice. He 
then retired. In 1866 he married 
Miss Elizabeth Lusby, of New 
York City. He left surviving his 
widow and two children, Dr. Ru- 
dolph F. Rabe, Jr., of New York 
City, and Mrs. Caroline Beyer, of 
Hoboken. 


Mr. JosePH E. STRICKER 
Mr. Joseph E. Stricker, former 
Prosecutor of the Pleas of Middle- 
sex county, N. J., died at Long 
Branch on October 2, 1926, of peri- 
tonitis, following an operation for 
acute peritonitis a week previously: 
Mr. Stricker was born in Bo- 
hemia, 56 years ago, and came to 
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America with his parents when he 
was a child. The family first lived 
on the lower east side of New York 
and the boy sold newspapers while 
going to public school. Later the 
family lived in Bayonne and Perth 
Amboy. He worked at various 
things to pay for his education, at 
one time driving a hack, and was 
graduated from the New York Law 
School in 1897. He was admitted 
to practice at the New Jersey Bar 
at the June Term, 1897, and as 
counselor at the same Term, 1913. 
He soon became prominent in poli- 
tics on the Democratic side and also 
had a large practice. He practiced 
at Perth Amboy, but, latterly, had 
an office in the Prudential Bldg., 
Newark, and was connected with 
several financial institutions. He 
lived at Deal, N. J., in a beautiful 
home, and is said to have made a 
fortune out of real estate in that 
summer resort section of the State. 
He served as Prosecutor of the 
Pleas of Middlesex from 1916, re- 
signing about a year ago. While 
Prosecutor he spent much time in 
1922 on the Hall murder case, 
which did not then eventuate in in- 
dictments. The murder was in 
Somerset county but the parties 
were of New Brunswick, and then 
as now stirred both counties to a 
high degree of excitement. It is 
said that in a moment of conscious- 
ness shortly before his death Mr. 
Stricker murmured: “Ambition! 
Ambition! What does it amount 
to?” He always had a bright mind 
and was considered an excellent 
criminal lawyer. 

Mr. Stricker was the campaign 
manager for his warm friend, Gov- 
ernor Silzer, in 1922. Besides Mrs. 
Stricker, the former Miss Isabelle 
O’Donnell of Philadelphia, whom 
he married in 1917, Mr. Stricker is 
survived by a 5-year-old daughter, 
Isabelle. 


Mr. Dantet E. SUMMERILL, JR. 


Mr. Daniel Vanneman Summer- 
ill, Jr., Prosecutor of the Pleas of 
Salem county, died at his home in 
Penns Grove in that county on Oc- 
tober 16th last, after a long illness. 


Mr. Summerill was the son of 
the late Rev. Joseph C. and Sarah 
J. Summerill, and was born at 
Pennsville, Salem county, Novem- 
ber 25th, 1865. In 1878 he moved 
with his parents to Penns Grove 
where he continued to spend the 
remainder of his life. After at- 
tending the public schools he went 
to Pennington Seminary for two 
years. He also studied at Centen- 
ary Collegiate College, Hacketts- 
town, and was graduated from 
there in 1884. In April, 1887, he 
married Miss Eleanor G. Johnson, 
a daughter of Dr. Mayhew John- 
son, of Penns Grove, who survives. 

For five years Mr. Summerill 
worked on the “Penns Grove Rec- 
ord” and studied law later with his 
brother, Joseph J. Summerill, and 
was admitted to the New Jersey 
3ar at the November Term, 1897. 
In 1900 he was admitted as a coun- 
selor and was later appointed a 
Master in Chancery. In 1905 he 
was made a Supreme Court Com- 
missioner. 


When Penns Grove became a 
borough in 1894, because of the in- 
terest he had displayed in it Mr. 
Summerill became a candidate for 
Mayor and was elected by a good 
majority. At the expiration of his 
term he declined to serve further 
and was then made Borough Solici- 
tor, which position he held for six 
years. During the second term of 
the late President Grover Cleve- 
land he was appointed postmaster 
and served for four years. For ten 
years he was solicitor of the Board 
of Chosen Freeholders of Salem 
county and, when the office of Bor- 
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ough Recorder was created in 
Penns Grove, he was chosen to 
serve. 

Mr. Summerill was first appoint- 
ed Prosecutor of the Pleas of 
Salem county by Governor Fielder 
in 1915 to succeed J. Forman Sin- 
nickson, whose term expired. He 
served until 1920, when D.'W. Beck- 
ley was appointed. Upon the 
completion of Mr. Beckley’s term 
there was a lapse of a year when 
the county was without a Prosecu- 
tor, Linwood W. Errickson, of 
Cumberland, being called in to 
serve. In March last Mr. Sum- 
merill was appointed by Governor 
Moore. He qualified and took up 
the work, but after a short time 
found that his health would not 
permit him to continue and he re- 
quested release. This was granted 
and Mr. Errickson was again given 
the duties as Acting Prosecutor. 

The “Standard and Jerseyman” 
of Salem said that Mr. Summerill 
“always occupied a prominent place 
in the public life of Penns Grove 
and Upper Penn’s Neck township 
and was one of the best known and 
most highly respected residents of 
Salem county. He was a member 
of Emmanuel Methodist Episcopal 
Church and held membership in 
Penns Grove Lodge, No. 162, F. & 
A. M., of which he was the second 
Past Master.” His funeral was one 
of the largest ever held in Salem 
county. 





MEMORIAL RESOLUTIONS 


Mr. JOHN Warp HARDING 


The Bar Association of Passaic 
County are grieved to record the 
death of John Ward Harding, 
which occurred on July 22nd last. 
For more than thirty-seven years 
Mr. Harding was a practicing mem- 
ber of the Bar of Paterson. In the 
process of time and experience he 


came to be deservedly recognized 
as one of the leading lawyers of 
New Jersey. Endowed with a keen 
and analytical mind he was dis- 
tinguished for the acute reasoning 
of his legal arguments. He was 
unusually strong in his understand- 
ing of legal principles and possessed 
a wide familiarity with the leading 
cases of English and American 
Courts. He gained an enviable 
reputation with the Judges by rea- 
son of the honest integrity of his 
arguments and the clarity and force 
with which they were delivered. 
He exemplified in his life and prac- 
tice the highest standards of pro- 
fessional ethics. His word was as 
good as his signature. 

To those who were fortunate 
enough to break through the bar of 
his natural reticence and modesty 
he was a delightful companion. 
Widely familiar with all good lit- 
erature he could discourse most 
charmingly of books and authors. 

Though never aspiring to any of- 
fice he was keenly alive to matters 
of public interest. In all things he 
was conservative and opposed to 
changes in political or legal poli- 
cies, unless there was good reason 
to see ground for improvement. 

The Bar of Passaic County are 
sorrowful at his loss. 

They respectfully ask that this 
minute be entered on the records 
of the Circuit Court of Passaic 
County as an imperfect testimonial 
to his character. 

Joun W. Griccs, Chairman. 

Vivian M. Lewis, 

Ww. B. Gour-ey, 
Committee on Resolutions. 


Jupce FRANK VAN CLEVE 
The Bar of Passaic County pre- 
sents to the Circuit Court this me- 
morial to the late Frank Van Cleve, 
Esquire, whose sudden death, on 
July 22, 1926, is greatly deplored. 
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He was born in New York City 
on January 23, 1853; son of Gar- 
ret Van Cleve and Catharine 
(Schoonmaker) Van Cleve. He 
was a lineal descendant of Jan 
Cleve who came to this country 
from Holland in 1685 and settled 
on Long Island, and was thereby of 
the same blood as that large body 
of the Dutch who, distinguished by 
their love of religious and political 
liberty, by their thrift, endurance 
and persistent energy, bore so large 
a part in laying the foundations of 
American government and the 
building thereon of those magnifi- 
cent institutions which to-day shel- 
ter, nourish and make for the hap- 
piness of the myriads dwelling in 
this land. 

Frank Van Cleve, in his nine- 
teenth year, moved from New 
York to what is now Hasbrouck 
Heights, having completed his edu- 
cation in the schools of New York 
City. In 1875 he made Paterson 
his residence. Before his admission 
to the Bar, which occurred at the 
June Term, 1879, he was married 
to Catharine Van Riper, who sur- 
vives him. His domestic life, as 
was well known to those who had 
the advantage of being familiar 
with it, was such as produced what 
was truly a home in all the sweet 
sense of that name. 

On being admitted to the Bar he 
entered at once upon its active prac- 
tice and attracted to himself a large 
clientage. The environment of his 
chosen profession naturally gave 
him a broad interest in mattérs of 
government and of the political ac- 
tion incident thereto. While a 
member of the Democratic party, 
he always regarded his allegiance 
to it as being subordinate to his 
fealty to his country, and on some 
occasions felt it his duty to publicly 
declare his choice. 

He occupied many public offices, 


being appointed by Governor Green 
in 1888 to be Judge of the Pater- 
son District Court; by Governor 
Abbett in 1892 to be Police Justice 
of the City of Paterson, then an 
office of great municipal importance 
owing to the ex officio political 
powers of the incumbent ; by Gov- 
ernor Wilson in 1912 to be a mem- 
ber of the Passaic County Tax 
Board, of which he was elected 
Chairman; by the Mayor in 1915 
to be a member of the Board of Fi- 
nance of Paterson; and in 1914 was 
designated as a Referee in Bank- 
ruptcy for this District, which lat- 
ter office he held until his death. 
His discharge of the duties of all 
these offices was marked by ef- 
ficiency and integrity. 

To the members of the Bar and 
the people who knew him well his 
death came as a personal affliction. 
He was a man of strong character. 
His convictions were seriously ar- 
rived at and then, as duty called, 
boldly expressed. He was frank 
and generous and never hesitated 
in word or deed in giving concrete 
form to the urgings of his nature. 
He was, withal, intensely human 
and nothing that was human was 
alien to him. 

We ask that this tribute of af- 
fection and respect may be _ in- 
scribed in the minutes of the Court. 

Wm. I. Lewis, 

MicHaet Dunn, 

EuGENE STEVENSON, 
Committee. 





A CORRECTION 


By an unfortunate error on page 
290 of the October number, in the 
note upon a decision of Vice-Chan- 
cellor Berry, 2nd line, the word 
“without” was printed for within, 
making the opposite sense to that 
intended. Interested readers will 
please correct. 








is 
scl 
to 

lic 
au 
ter 


La 
sec 


qui 
tai! 
alti 
cor 
pet 
fal 


ter 
the 
ing 
tio 
six 
qui 
shez 
mis 
be 


vis 


ger 
pas 
her 
mit 





